Commenis received on WY ABCA Tewdslative Rules « 176 CRR 1

Lomment 1

By:  Drizly — Iscguebine Flug, General Counsel/ Senior Vice President
Dated: Jane 23, 2021

Sammary: The company has an fesue with a provision of 175 (SR 2 §34.6.05.B., aud
§3.4.0.2.5. 8.4, which there is asimilar provision at 176 CRR 1 43,11 6., §3.1 3

[

and §3.1 .26 B,

The comment relates o the requirement of the Third Party Delivery Hicensee to collect a stored
record and image of purchaser’s legal identification when completing delivery of a growler, The
soncern foousses o privacy laws and the polential for such private data to be hacked or porhaps
even maintained i an unsecure manner.

Besponse: The WVABCA scknowiedges the statuie does require a methed (o collect & person’s
legal identification or information and has developed an aliernative mcthod to case the ceollection
of a stored record and image The shernative method from 175 CER 2 §3.4.6.e5 8., and
83.4.86.2.5.B 1., as amended, will be added to 176 CSR 1 § 2116, and §3.11. 6.

Connmcnt 2

By:  Staff —internal communication

Drated: Tune 25, 2021

Summary: W. Va, Code §11-16-11b only permils & once-day lcense for a Class 31 Heense and
does not pormit two sonsecutive one ~day events. The license for consecutive day events is a CUlass
& fostival license for up (o 10 conseculive days. Please clanly in the rale.

Response: Yeou, that is correst and an edit will be mapde at 176 CSR 1 §3.11.b.1
Comment 3:
Dated: June 25, 2021

Xummary: Please clarify that a brewpub may or may not be bcensed as aprivate club bar or private
club restavrant.

Response: Yes, a brewpub may only obtain 3 private manufacturer club license, Language will be
added at 176 CSR 1 §3.7.

fomment &
By Safl - internad communication

Drated: June 258, 2021

Sunupary: Can distributors provide or charge for advertising material greater than $25 per SKUT



Besponse: Mo, unless the distributors rents or charges for the advertising material greater than 323
per SKU o the licensee at no less than actaal cost and maintains records of such transaction. Bdit
will be made at 176 CER | §6.3.¢.1.

Congnend 3:

By:  Phellip A Beale on behalf of the West Virginia Beer Wholesalers Association (WVBWA)
Dawedd: haly 1, 2021

Rummary: Limited comments with no real objection to the rule other than some possible typos.
The WVBWA believes that the monumenial changes in HB 2025 are not well understood by
industry membsrs. The cornment specifically notes 176 CSR 1 §3.2 e {deals with resident brewer
reporting requirementis), as a potential source of unawareness by industty mombers, The WVBWA
suggests the WYARBCA conduct workshops fo educate and train industry members on the HB 20253
reguirements and any public health requirercents,

Responses The WYABCA has workad diligenily 1o upload the bill, summanies, applications and
forms to the WYABCA webgite at ww v.Eey prior (o the bill's effective date. The
WYABCA has dissemimated information to the WV Retallor’™s Association, retail bhguor outlels,
to the WV Haospitality and Tourism &ssociation via an onling webinar, to the WV Bar Association
through a CLE course on recent changes in Alechol Law, will also conduct a training session at
the WV Bar Association’s arnmal meeting in July, and the WVARCA is mesting with or doing

conference calls with partics interesied i corlain now Hopnses.

fn provious vears, the WYADBCA has conducted training and guestion and answer sessions at the
WVEBW A annual mesting. The WVYABCA has not baen reqoested to present at WYBWA annual
meeling singe 2008, I the WVBWA has a meeting, the WV ABCA would, if requested, attempt
to provide # session or training for that meeting.

The WYABCA 15 commitied to educating licensees but with over 5000 licensecs finding a venug
making sure the correct parties attend 15 quite difficelt, Additionally, the WY ABCA 135 not aware
of any retail on-promises association or group.

Again, the WVABCA has focused on iis website {also Facebook - @WVABCAT and Twiiter -
WY ABUAY which remains a great source of information and education.

Compnent 9:
By,  Richie Heath, WV Hospitality & Travel Association
Drated: June 30, 2021

Suminary: The comment submitted is more specific to 175 C8R 2 with respect to private outdoor
diming angd private cutdoor street dining.

Response: Wo response for 176 U8R L
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dune 23, 2021

ViA E-MAL

Anoop Bhasin, General Counsed
Waest Virginia ABC

B0 Pennsyivania Avenus, 49 Floor

Charteston, West Yirginia 25302
Re: Proposed Rules
(ear bAs, Bhasin:

Pwrite on behalf of Drizly, the nation’s largest platform for on demend slcohol delivery, Drizly
sonnects consumer with local retailers in g comoliant manner in over 130 markets nationalhy,
| write concerning the proposed changes 1o Title 175 Saction addrassing the off-premise dadlvery of
aizcholic beverages. More specificaily, | write concermning the proposed rules in Sections 3.4.6.e.5.8 and
3.4.6.2.5. 8.5 which appear o contradic] themselves,

Section 3.4.6.8. 5.8 siates:

Any rrobile ordering application or webr-based software used shall creote o stored record ond fmoge
of the purchasing person’s fegaf identification and detalls of the sale, accessible by the delivery driver
for verification, and shall include the delivery driver’s name and vehicle information; and {Emphasis
Added),

Yet, Section 3.4.6.2.5.8.01 craates 20 alternative means of recording identification data that does not
invobve a stored image. I the agency insists that sl web-based seftware or ordering applications store an
image, then the aliemative in Section 3.4.6.8.5.8.5 15 meaningless as no one may avall themselves of this
alternative,

The alternative means of recording data is important for these that engage In e-commerce as
privacy laws such as W, Va. Code $46A4-24-101 set strick standards for how this data must be
maintained, Accordingly, because a driver’s licenses cortain large amounts of personally identifiable
information most enitties choose not to store i and avoid being targets for ovber crimes, Additionally,
in the context of local licensed retailers, these businesses tend to be ii-equipped to retain sensitive
perspraily identifiable information in 3 secure manner as they are in the business of seliing alkcoholic
heverages nol data security.



Avcordinghy, Drizly respectiully asks that Section 3.4.6.2.5.8. be amanded 1o remove the word
“shall” and replace it with the word “may” or allernatively incorporate fanguage from Section
346 5B

Thank vou in advance for your time and sttention 1o this matier.

Sincarely,

Jacgueling Flug
General Counsel/ Senior Vier President
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June 38, 2021

Anoop Bhasin

General Couvnsed

WY Alcoho! Beverage Control Admirastration
000 Pennsylvania Ave., dth Floor

Charleston, WYV 35302

RE: Written Comments on Proposed WY ABCA Legistetive Rules
Dear Mr. Bhasin,

O behalf of the West Virginis Hospitality & Travel Association (WVHTA), 1 s wiiting today
t0 share written convnents on the WV Alcohol Beverage Control Adiainistration’s {WVARBUA}
two proposed legislative rules on private club Heensing {175-82} and nomindoxicating beer
livensing operations and procedurss {176-81),

WYHTA is exwemely supportive of the recent efforts of Govemnor Jastiee, members of the
Legislature and the WVARCA to provide greeder fexibility with respect to West Virgima's
alcohiohe beverage laws and regulations, The pagsage of HUB. 2025 during the 2021 Regular
Session was a critical step in preserving many of the new concepls developed during the recent
Rtate of Emergency caused by the COVIN-19 pandernic, Tts sffective implementation will badp
the businesses of many in West Virginia’s hospitality and travel industry as we emwerge fom the
sandernic and face a pent-up demand from conswmers © retwn to radilional hogpitality, fravel
and dining opportunities,

As an initial matter, we would make one general suggestion with respect to both proposed nules
175 CSR Zand 176 CSR 1. lis clear that the lepishative intent of FLEB. 2025 was 1o provide preater
flexibility and freedom with respect {o the state’s aleohal beverage laws in order to promote
eoonornic development throughout the slate. To thal end, we wounld simply encoursge the
WYABCA 1o keep this legislative mtend i mind ag o promulgates both oules through the
legisiative role-making review process.



WYHTA mermhers are still very much digesting the 100+ page statute enacted through HB, 2045,
siong with the more than 100 pages of proposed legislative rules. Members of the hospitality and
travel industries are very miuch trying o familiarize themsebves with how meny of the newly
enacied concepts and licenses will benefit their businesses. As they continue 1o do so, we would
request that the WYABCA take every opportunily to preserve the legislative intent of HLB. 2025
in its lemislative rules and ensure thatl the enhanced flexibility and relaxed restmctions are
maintained twough the legiclative rules. FLE, 2025 was intended t© make the operation of the
state’s atechol beverage laws easier for Hoensees and consumers alike.  We hope that e
WY ABCA will continue to preserve that intent in the proposed reles.

Hased upon the feedback we’ve received from WVHTA members to date, we would also ssbrut
one speoific recommendations for vour consideration at this time.

Proposed rule 175 C3R 2 addresses the jssue of private ouldeor dining and private sutdoor street
dining in numerons places throughoeut the rule. Of note, the proposed rule inchules language with
respect to the anthorization of “limited entertainment {ex. recorded music or limited lve music} or
alcoholic beverage service” in the outdoor dining or street dining area. See, for instance, WYV TSR
§ 3.4.11a-b.  As writien, the propesed mie would require the Commissioner to deny “such
entertainment or alooholic beverage seoviee” ) in his or her determination, the entertaiorent or
beverasge service “has the appearance or fonction of & festival, event, conoert, v in any other
manner exceeds what i3 necessary for.. " privare ouldoor dining or private outdonr street dining.

Many WVYHTA members believe that this language is excessively vagoe and could lsad 1o
disparale trestment amongst lcensees.  For instance, it is vnclear what would constitule the
“appearance. .of a festival, event. . for] concer.” As proposed, the rufe also includes an extromely
broad catch-all that taises enforcament concems, as it is unceriain what exactly would be included
in the Commissioner’s determination thal entedainmend or beverage service “exceeds wha? {5
pecessary for” outdoor dining or outdoor sirect dining. As neither the authorizing statute not the
proposed rule define “what is necessary for” outdoor dining services, we fear this provision s ripe
for ahuse.

Understending what we believe the initial intent of WY ABCA is with respect to the provision of
Hmited enierfaizunend and aleshol beverage serviee, we would suggest that something along the
following Hues would eliminate existing ambiguities and strengthen the provisions overail:

The Commissioner may, al his o her disoretion, authonze hmited
entertainment {ex. recorded music or Husted live ousic) or alcoholic
beverage service in the private oudoor dining area, however, where any
such entersainment or alvobol beversge servivce appears te atherwise meel
the reguivements of a temporary evesd, fair or festivad, the Commissioner
may, @t his or her diverstion, reguire the Heensee o shiain a special
ficense for g privawe fuiy end festivad pursaant fo WoVa Cods § 60-7-a.

Should this or similar langnage he amenable to the WY ABCA, we would recommend @ global
change to all such private sutdoor dining and outdoor street dindng references within 175 C3R 1

ted



We thank yvou for your ime and consideration of these comrnents. We also greatly appreciate the
efforts of the WVARUCA to date to familiarize Hoonsses and consumers alike with the provisions
of HE, 2025, We know that many have had questions regarding the implernentation of the new
faws and the informationa) materisls provided by the WVABCA on its web site have besn
gxtremnely usefil. To the exient that you have guestions regarding any of these suggestions, or
would like to discuss our commenis on the proposed rules further, please do not hesitate to contact

ne,

Respz‘ﬁfuiiy submitied,

- e N
Richie Feath

1

WVHTW Hxecutive Mrector

s
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Anoop Bhasing General Counsel gy j
YWY Alecho! Beverage Control Administration 7 =
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Re:  Qfficial Comments of the West Virginia Beer Wholesalers Asspciatidn 77
Froposed Amendments ¢o (76 TR § ) o

i

Ciear Mr. Bhasin:

First and foremost, thank you for the incredible comprehensive effort in addressing the
amendment to legislative rules essential to implementation of the masshee volume of changes in YWest
Virginia statutory law covering many and varied facers of wine, liquor, spirits, non-alcoholic beer,
nanintoxicating beer and other misorffaneous related changes in YWest Virginia public policy emanating in
farge measure from the passage of House Bill 2025 by the Wesr Virginia Lepgiclature during the 201
Regular Session and signed into law by Governor justice, Your work in siringing together many
oreeriapping circumstances invaiving the many interests coversd in the proposed rule changes is
remarkable.

The comments of the WVABCA are very limited. In fact, thers is nothing objectionable although
thera are a fow things which may daserve a comment.  Addidonally, thers are some instances in which
careful procfreading may reveal a few typographical errors and | will be most happy to discuss those with
you it they have not already been corrected. They are not substantive at all.

The magnitude and complexity of the changes in statitory law covered by the proposed rule
changes are snormous, 1 he work of the ABCA essential 1o written articudation of the numerous changes
to the existing rule, while preserving intact that of the existing rule which has not changed, is rernarkable.
However, | might imagine there are soms who disagres as o certain changes and the disagreement likely
derives from a disagreement with the underlying stawurory provision to which the fanguage of the rule
applies. | oo might have dissgresment with various terns of policy in MHouse Bill 2025, but | fail 1o see
disagreement with the proposed revisions of the rule to implement the dictates of the legistation itself.

| do believe that House Bill 2025 represents monumental change o what various licensess may
do and how they must conduct their business to take advantage of change. There are rmany instances in
which thers must be a change from pre-HB 2028 practices and from existing [76 CSR |, My suspicion iz
that much of §3.2. involves new provisions of which licensess and industry members have Hutde specific
AWATBIRSE,

Te that end, the only suggestion from the WVYEWA g that the ABCA uce the power of is
organization o lead the various members of the slcoholic beversge industry in a workshop o series of
educational workshops to provide clear education on the governing policies of thelr individual activities,
as well a5 policies relating w the interaction berween participants in the supply chain of slcoholic beverages
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inn West Virginia, YWith the amount of change imposed by House Bilf 2025, the timing could not be better
for the type of activity the WYBWA beliave is warranted. The significance of a better understanding of
refative rights, duties and responsibilities betwesn members of the supply chain cannot be overstated, The
WYEWA does not offer this sugpestion without being & willing contributor and participant in the
organization and execution of an svent with 2 focus on professional sducation ko the YWest Virginia
alcoholic beverage industry. Wa are not suggesting an event in which industry members or individuals get
v dabate what pubdic policy should be or the governing law and new rule cught to be, Rather, we are
suggesting that many in indusiry seek caricy in terms of whar the law and rules require, often because
they themselves have not been educated nor understand the fundamental need to protect public fmaleh
and safery, A this dme of such massive change in the industry, and affecting virmally every element of the
industry, it sgems that the dme is right for the program of education we hope for a5 8 means of further
profecsionalizing the industry in West Virginia, Mot only will an education effort help the supply chain
work more effectively, but West Virginia consumers will also be beneficiaries of such,

To the extent thar there are overlapping areas of federal law and invobvement of faderal agencies,
the WYEWA is villing to assist by working through its affiflated organizations to assist with professionals
who we know would be willing to share the burden of facilivating some of the educational services soughe
Still, the WYBWA recognizes that the lead actar in any such endeavor must be the WY ABCA regardiess
of who contributes to the effort through finandial or human resources 1o make the educational program
a reality. YWe stand as 3 willing partner in che quest to provide an orderly markeplace as well as one thay
provides pitimate safety to Weer Virgink consumers wha purchase thelr bevarages of choice.

Should you wish o discuse any of the foregaing 25 part of the official comment process o
ortherwise, | am abvays availsble.

Very Truly Yours,

._\N\m ‘,:’_,.--‘-?,\ . ,,4""- .‘,';;f- '_.0‘? ! ,
M@%ﬁ?&%\mﬁ&“ : Lo
Philip 4. Reale
Executive Director
WY Beer Wholesaiers Association




